Abstract. Fair legal protection is hampered by the Administrative
Introduction
Administrative Court has a weakness in providing legal protection for the justice seekers, namely that the Administrative Court Verdicts cannot be enforced in the event that the government officials as the defendants are not willing to carry out the Administrative Court Compliance of the Government Officials to carry out the verdicts either through forced efforts, or even voluntarily, is still apprehensive and does not reflect the compliance of the Government Officials to carry out the court verdicts properly. [1] In practice, not all Administrative Court Verdicts are carried out by the Government Officials. [2] According to Supandi, "The existence of Administrative Court Verdicts that are not obeyed by the Government Officials is one of the things that causes people to be still pessimistic about the existence of Administrative Courts". [3] Disobedience of the Government Officials to carry out the Administrative Court Verdicts results in the Administrative Court being less functional to be able to provide maximum legal protection for the justice seekers. If the Government Officials do not carry out the Administrative Court Verdicts, then the plaintiff or justice seeker will only win on paper and cannot enjoy their victory so that the sacrifice that they have made to sue to the Administrative Court will be in vain. [4] In an effort to realize good governance, Law No. 30 of 2014 concerning the Government Administration was established. The Government Administration Law regulates the provisions that are related to the Administrative Procedure Law, so that there are changes in the Administrative Procedure Law as stipulated in the Government Administration Law, including those that are related to the implementation of the Administrative Court Verdicts. This paper will describe the weakness of the implementation of the State Administrative Court Verdicts in Indonesia.
The Weaknesses Of The Implementation Of The State Administrative Court Verdicts In Indonesia
Since it was formed until now, the Administrative Court has weaknesses, so that it cannot carry out its functions to the fullest in providing protection to the people. In this regard, Stewart Fenwick [5] After the Government Administration Law was established, it did not undergo many changes in the regulations regarding the way to test the decisions of the government officials, which also include the matters regarding the forced power of the implementation of Administrative Court Verdicts. The implementation of the verdicts still has low forced power.
The Government Administration Law provides an expansion of the absolute competence of the Administrative Court. Thus, this matter brings implications on the changes in the administrative court procedural law to adjust to the changes that have been regulated in the Government Administration Law. These changes include not only the absolute competence that is widely increasing, but these changes should be followed by an increase in forced power towards the implementation of the Administrative Courts Verdicts.
Until present time, there has been no new Administrative Court Law to adjust to the Government Administration Law. However, the concept or draft of the new Administrative Court Law to adjust to the Government Administration Law has been compiled but has been suspended in the hearing in the House of Representatives, so that the new Administrative Court Law has not been stipulated until now. Regarding the implementation of Administrative Court Verdicts, the concept or draft of the Law in Article 134 states as follows: (1) The court clerk on the order of the head of the court sends a copy of the court verdicts that have permanent legal force to the parties and the minister. Based on the provisions in the draft of the Law, it shows that the implementation of the Administrative Court Verdicts is given entirely to the executives or the government as the defendant to carry it out. The Administrative Court as the judicial institution is not given the authority to force so that the Administrative Court Verdicts will be carried out by the government officials as the defendants. This is due to the issue of the verdicts implementation by the Government Administration Law that gives the full authority to the government/executives on whether or not they will carry it out.
Article 7 verse (2) These provisions indicate that the officials who do not carry out the Administrative Court Verdicts are subject to sanctions including payment of forced money or known as dwangsom, but the authority to implement dwangsom is given to the executives and not to the judiciary (administrative court institution). This is more clearly stated in Article 82 of the Government Administration Law as follows: The minister who organizes the domestic government affairs if the verdicts are determined by the governor. The description above shows that the Government Administration Law requires that the authority to carry out the Administrative Court Verdicts is given entirely to the executives. The Administrative Court as a judicial institution has no authority at all in the implementation of the Administrative Court Verdicts, which is a very ironic thing. On one hand, the Government Administration Law provides very broad absolute competence to the Administrative Court, but on the other hand the Administrative Court does not have the authority to execute the Administrative Court Verdicts. It appears that the initiators of the Government Administration Law are more rigid in applying the theory of separation of powers. The Administrative Court is only placed as the supervisory institution, and the Administrative Court Verdicts are only a kind of recommendations. The follow-up of the recommendations is left entirely to the executives, which is not much different from other supervisory institutions. In this case, the Administrative Court has a function as a supervisory institution that is no different from other supervisory institutions. The function as a judicial institution is less apparent in the Administrative Court itself, because the characteristic of a judicial institution is to have full authority to solve the cases that are tried there until the court verdicts can actually be carried out.
In the event that the provisions governing the implementation of the verdicts are given entirely to volunteerism of the executives or the government officials; it will raise questions in the event that the defendant is an official in the legislative environment, judicial environment and other state administrator institutions. In accordance with the provisions in Article 87 of the Government Administration Law, the Government Official Verdicts include the verdicts made by the officials in the legislative, executive, judicial environments and other state administrator institutions. Thus, the officials in the legislative, executive, and judicial environments as well as other state administrator institutions can be sued and become the defendants in the Administrative Court. If in a dispute there are officials in the legislative, executive, and judicial environments as well as other state administrator institutions who are sued in which the plaintiff win, questions on how to carry out the verdicts of the Administrative Court will arise.
Article 134 in the draft of the Law creates something that is unreasonable, if the defendant is an official in the legislative environment or other state administrator institutions, it is very unlikely that the supervision of the implementation of the verdicts is conducted by the President as the highest government head or delegated to the Minister.
In the event that the defendant is a government official, then the supervision of the implementation of the court verdicts is given to the President. Therefore, in the case of the defendant is an official in the legislative and judicial environment or other state administrator institutions, the supervision should be left to the highest leader of each institution. This causes the forced power of the implementation of the Administrative Court Verdicts to be very dependent on each institution. Such a model would make the Administrative Court's authority broader in resolving disputes. On the other hand, the execution of the Administrative Courts Verdicts became weaker. The greater the authority, the stronger the State Administrative Court institution should be, especially in carrying out its functions in resolving disputes to the completion of the verdicts of the Administrative Court. The fact that the Administrative Court has greater absolute authority but does not have the authority to execute its decisions has made the Administrative Court institutions become weaker as the institutions that should be providing justice for the people.
There are many theories of separation of powers which define that judicial power, including the Administrative Court institutions, only has the authority to oversee or control the government, but does not have the authority over the execution of the Administrative Court Verdicts, and considers that the authority to execute the verdicts is in the hands of the executives. In the case of the Administrative Court is given the authority to be able to execute the Administrative Court Verdicts, it is considered as a form of judicial intervention against the executives, and this is considered to be in contrast to the theory of separation of powers.
In fact, the weak authority of the Administrative Court in carrying out (executing) the Administrative Court Verdicts causes the justice seekers to not obtain fair protection when the government officials as the defendants are not willing to voluntarily carry out the Administrative Court Verdicts. This is in contrast to the purpose of the theory of separation of powers, namely that with the separation of powers, it is hoped that the people will get legal protection from the abuse of power of the authorities. This is in accordance with what was stated by Phineas M Mojapelo as follows, "The main objective of the doctrine is to prevent the abuse of power within different spheres of government" [6] , which means that the main purpose of the theory of separation of powers is to prevent the occurrence of the abuse of power of the government. On the contrary, the inability of the Administrative Court Verdicts to be carried out in the event that the government officials are not willing to voluntarily carry out the verdicts, the people seeking justice do not get legal protection from the abuse of power of the authorities.
Related to the theory of separation of powers, A W Bradley and K D Ewing stated the following:
As [7] One of the concepts of separation of powers means that one organ of government is not permitted to interfere with other organs of government, for example the executive interferes the judiciary or vice versa. Such definition does not mean that the Administrative Court cannot be given the authority to execute the verdicts of the Administrative Court if the government officials are not willing to voluntarily carry out the verdicts of the Administrative Court. In the case of the Administrative Court is given the authority to carry out their verdicts by Law, then the authority is not a form of judicial intervention against the executives. In the case that the Law does not give authority to the Administrative Court to execute the Administrative Court Verdicts, then if the Administrative Court forces the government officials to carry out the verdicts, that is a form of judicial intervention against the executives. Furthermore, A W Bradley and K D Ewing said that, The proper constitutional relationship of the executive with the courts is that the courts will respect all acts of the executive within its lawful province, and that the executive will respect all decisions of the courts as to what its lawful province is. In relation with the relationship between the executives and the judiciary in the doctrine of the separation of powers, the court will respect all executive actions in accordance with their legal authority, and the executives will respect all decisions from the court in accordance with their authority. The basis of all this is authority, in the case that the Administrative Court is given the authority to execute the Administrative Court Verdicts, then the Administrative Court's attempt to force the government officials to carry out the Administrative Court Verdicts is not a form of judicial intervention against the executive and does not contradict the theory or teachings of separation of powers.
